The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act,
2006

The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act,
2006, is a key piece of forest legislation passed in India on 18 December 2006. It has also been called
the Forest Rights Act, the Tribal Rights Act, the Tribal Bill, and the Tribal Land Act. The law
concerns the rights of forest-dwelling communities to land and other resources, denied to them over
decades as a result of the continuance of colonial forest laws in India.

An Act to recognize and vest the forest rights and occupation in forest land in forest dwelling Scheduled
Tribes and other traditional forest dwellers who have been residing in such forests for generations but
whose rights could not be recorded; to provide for a framework for recording the forest rights so vested
and the nature of evidence required for such recognition and vesting in respect of forest land.

Supporters of the Act claim that it will redress the "historical injustice” committed against forest dwellers,
while including provisions for making conservation more effective and more transparent. The demand
for the law has seen massive national demonstrations involving hundreds of thousands of people.

However, the law has also been the subject of considerable controversy in the English press in India.
Opponents of the law claim it will lead to massive forest destruction and should be repealed.

It was enacted by the Parliament of India on 29 December 2006 and it was notified into force on 31
December 2007. On 1 January 2008, this was followed by the notification of the Rules framed by the
Ministry of Tribal Affairs to supplement the procedural aspects of the Act.

Background

India's forests are home to hundreds of millions of people, including many Scheduled Tribes, who live in
or near the forest areas of the country. Nearly 250 million people live in and around forests in India, of
which the estimated indigenous Adivasi or tribal population stands at about 100 million. To put these
numbers in perspective, if considered a nation by themselves, they would form the 13th largest country in
the world, even though they cannot be depicted as representing any singular, monolithic culture. Forests
provide sustenance in the form of minor forest produce, water, grazing grounds and habitat for shifting
cultivation. Moreover, vast areas of land that may or may not be forests are classified as "forest" under
India's forest laws, and those cultivating these lands are technically cultivating "forest land".

Since time immemorial, the tribal communities of India have had an integral and close-knit relationship
with the forests and have been dependent on the forests for livelihoods and existence. The relationship
was mutually beneficial and not one-sided. However, these rights were rarely recognized by the
authorities and in the absence of real ownership of the land, the already marginalized local dwellers
suffered.

The reason for this latter phenomenon is India's forest laws. India's forests are governed by two main
laws, the Indian Forest Act, 1927 and the Wild life (Protection) Act, 1972. The former empowers the
government to declare any area to be a reserved forest, protected forest or village forest. The latter allows
any area to be constituted as a "protected area", namely a national park, wildlife sanctuary, tiger reserve
or community conservation area.

Under these laws, the rights of people living in or depending on the area to be declared as a forest or
protected area are to be "settled" by a "forest settlement officer.” This basically requires that officer to
enquire into the claims of people to the land, minor forest produce, etc., and, in the case of claims found
to be valid, to allow them to continue or to extinguish them by paying compensation.
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Studies have shown that in many areas this process either did not take place at all or took place in a highly
faulty manner. For example, all the hilly tracts of Odisha were declared government forests without any
survey. In Odisha, around 40% of the government forests are "deemed reserved forests" which have not
been surveyed.

Those whose rights are not recorded during the settlement process are susceptible to eviction at any time.
This "legal twilight zone" leads to harassment, evictions, extortion of money and sexual molestation of
forest dwellers by forest officials, who wield absolute authority over forest dwellers' livelihoods and
daily lives.

The Statement of Objects and Reasons of the Forest Rights Act describes it as a law intended to correct
the "historical injustice™ done to forest dwellers by the failure to recognize their rights.

Provision

The Act as passed in 2006 has the following basic points.
Types of rights

The rights which are included in section 3 (1) of the Act are:

» Rightto hold and live in the forest land under the individual or common occupation for habitation or
for self-cultivation for livelihood by a member or members of a forest dwelling Scheduled Tribe or
other traditional forest dwellers;

»  Community rights such as nistar, by whatever name called, including those used in erstwhile
Princely states, Zamindari or such intermediary regimes;

» Right of ownership, access to collect, use, and dispose of minor forest produce( includes all
non-timber forest produce of plant origin) which has been traditionally collected within or outside
village boundaries;

»  Other community rights of uses of entitlements such as fish and other products of water bodies,
grazing (both settled or transhumant) and traditional seasonal resource access of nomadic or
pastoralist communities;

» Rights including community tenures of habitat and habitation for primitive tribal groups and
pre-agriculture communities;

Rights in or over disputed lands under any nomenclature in any State where claims are disputed;

Rights for conversion of Pattas or leases or grants issued by any local council or any State Govt. on
forest lands to titles;

»  Rights of settlement and conversion of all forest villages, old habitation, unsurveyed villages and
other villages in forest, whether recorded, notified or not into revenue villages;

»  Rightto protect, regenerate or conserve or manage any community forest resource which they have
been traditionally protecting and conserving for sustainable use;

»  Rights which are recognised under any State law or laws of any Autonomous Dist. Council or
Autonomous Regional Council or which are accepted as rights of tribals under any traditional or
customary law of the concerned tribes of any State;

» Right of access to biodiversity and community right to intellectual property and traditional
knowledge related to biodiversity and cultural diversity;

»  Any other traditional right customarily enjoyed by the forest dwelling Scheduled Tribes or other
traditional forest dwellers, as the case may be, which are not mentioned in clauses-1 to 11, but
excluding the traditional right of hunting or trapping extracting a part of the body of any species of
wild animal



These can be summarized as:

Title rights - i.e. ownership - to land that is being farmed by tribals or forest dwellers as on 13 December
2005, subject to a maximum of 4 hectares; ownership is only for land that is actually being cultivated by
the concerned family as on that date, meaning that no new lands are granted

Use rights - to minor forest produce (also including ownership), to grazing areas, to pastoralist routes,
etc.

Relief and development rights - to rehabilitation in case of illegal eviction or forced displacement; and to
basic amenities, subject to restrictions for forest protection

Forest management rights - to protect forests and wildlife
Eligibility criteria

According to Section 2(c) of Forest Rights Act (FRA), to qualify as Forest Dwelling Scheduled Tribe
(FDST) and be eligible for recognition of rights under FRA, three conditions must be satisfied by the
applicant/s, who could be “members or community”:

1. Must be a Scheduled Tribe in the area where the right is claimed; and
2. Primarily resided in forest or forests land prior to 13-12-2005; and
3. Depend on the forest or forests land for bonafide livelihood needs.

According to Section 2(0) of Forest Rights Act (FRA), to qualify as Other Traditional Forest Dweller
(OTFD) and be eligible for recognition of rights under FRA, two conditions need to be fulfilled:

1. Primarily resided in forest or forests land for three generations (75 years) prior to 13-12-2005, and
2. Depend on the forest or forests land for bonafide livelihood needs.

Section 2(0) refers to “any member or community” for this purpose, and hence if an OTFD village
establishes its eligibility under the Act, there is no need for every individual to do so separately.

Process of recognition of rights

Section 6 (1) of the Act provides that the gram sabha, or village assembly, will initially pass a resolution
recommending whose rights to which resources should be recognised (i.e. which lands belong to whom,
how much land was under the cultivation of each person as on 13 Dec 2005, etc.). This resolution is then
screened and approved at the level of the sub-division (or taluka) and subsequently at the district level.
The screening committees consist of three government officials (Forest, Revenue and Tribal Welfare
departments) and three elected members of the local body at that level. These committees also hear
appeals.

Resettlement for wildlife conservation

Section 4 (2) of the Act lays out a procedure by which people can be resettled from areas if it is found to
be necessary for wildlife conservation. The first step is to show that relocation is scientifically necessary
and no other alternative is available; this has to be done through a process of public consultation. The
second step is that the local community must consent to the resettlement. Finally, the resettlement must
provide not only compensation but a secure livelihood.

Opposition



The Act has been met with much concern and opposition from environmentalists and wildlife
conservationists. Some of this opposition has been motivated by those who see the law as a land
distribution scheme that will lead to the handing over of forests to tribals and forest dwellers
(see Vanashakti, a group opposed to the Act, as an example). But the strongest opposition to the Act has
come from wildlife conservationists who fear that the law will make it impossible to create "inviolate
spaces", or areas free of human presence, for the purposes of wildlife conservation. Tiger conservation in
particular has been an object of concern.

Supporters of the Act take the position that the Act is not a land distribution measure, and further that the
Act is more transparent than existing law and so can help stop land grabbing. Regarding wildlife
conservation, they have argued that the Act actually provides a clear and explicit procedure for resettling
people where necessary for wildlife protection, but also provides safeguards to prevent this being done
arbitrarily.

Indeed, while concerned at some of the provisions, some environmentalists have also argued that
"Conservationists who have stated that the Forest Bill will be the death-knell of India's forests are
indulging in unsubstantiated exaggeration™.

Supporters of the Act and others also argue that the provisions in the Act for community conservation
will in fact strengthen forest protection in the country. This is said to be because it will provide a legal
right for communities themselves to protect the forest, as thousands of villages are already doing in the
face of official opposition.
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